STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11, 605
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Welfare denying his application for ANFC benefits on
behal f of four children with whomhe is living. The issue is
whet her the children nmeet the eligibility provisions of the
ANFC regul ations. Followi ng an earlier Recomrendation in this
matter, dated April 20, 1993, the Board renanded the natter to
the hearing officer at the request of the petitioner to
consi der whether the children's parents were eligible for
ANFC. Despite a conference call with the attorneys on June 8,
1993, to clarify the issue on remand, the deadline inposed on
the parties to submt further evidence and argunment expired

with no word fromthe petitioner's attorney.

FI NDI NGS OF FACT

The petitioner and a femal e conpanion live in a house
with the four children of a couple who are presently
incarcerated in federal prison. The father of the children
was sentenced in April, 1992, to a termof five years. The
children's nother was sentenced at the sane tine to a term of
three years. The petitioner and his conpanion are friends of

the fam |y and have agreed to |live in the house as
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"caretakers"” for the children. Neither the petitioner nor his
conpanion is related to the children or their parents, and
neither has any | egal status as the children's guardian or
foster parent. The parents intend to return to the hone as
soon as they are released from prison.

The petitioner consults by phone with one parent or the
other (the parents are inprisoned in separate federal
facilities) alnmost on a daily basis. The parents direct the
petitioner's decisions regarding the children's financial
needs, their care and gui dance, and the operation of the
househol d. One of the children requires ongoi ng nedi cal
treatment, which the petitioner oversees based on his

comuni cation with the parents.

ORDER

The Departnent's decision is affirned.

REASONS
The petitioner concedes that as a general matter federal
and state statutes and regulations require that to be eligible
for ANFC dependent children nust "be living with a relative in

a residence naintained as a honme by such relative(s)", unless

the child has been placed in foster care. 42 U S.C >

606(a)(1); 33 V.S.A > 1103; WA M > 2302.1. However, the

petitioner argues that although he is not a "relative" of the

children in question, and the children are not in "foster
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care", the children are nonethel ess eligible for ANFC because

their parents are "tenporarily absent” fromthe hone within
the neaning of WA M > 2302.12," which defines a "honme" for

pur poses of "residence" (supra) as follows:

A "honme" is defined as the famly setting maintained, or
in process of being established, in which the relative assunes
responsibility for care and supervision of the child(ren).
However, |ack of a physical hone (i.e. customary famly
setting), as in the case of a honeless famly is not by itself
a basis for disqualification (denial or term nation) from
eligibility for assistance.

The child(ren) and relative normally share the sane
househol d. A "hone" shall be considered to exist, however, as
long as the relative is responsible for care and control of
the child(ren) during tenporary absence of either fromthe
customary famly setting.

Even if the petitioner's interpretation of the above is
correct, however, the regulations are clear that the parents,

despite their "tenporary absence", nust be included in the
children's "assistance group". WA M > 2242. Therefore, it
is the children's parents--not the petitioner--who nust apply
for ANFCin the children's behalf. WA M > 2208. The
petitioner, if he is the parents' "authorized representative",
may be able to file the necessary witten application for
benefits in their behalf. 1d. However, if it is the parents
who, as the petitioner argues, are actually "responsible for
the care and control"” of the children within the nmeaning of >

2302. 12, supra, it is they who nmust denonstrate that the

'See also, 45 C.F.R 5233.90(c)(1)(v)(B).
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children nmeet the necessary "deprivation"” requirenents (see
WA M 3 2242.1 and 2330-2339) and who nust cooperate with the
Department in establishing their eligibility for benefits.
There is no indication in this case that the parents of
the children in question have ever filed an application for
ANFC. Unless and until they do so, it is unnecessary to
determ ne whether they are "tenporarily absent” fromthe hone
wi thin the neaning of the above regulations. Cearly,
however, the petitioner does not qualify for benefits in the
children's behalf, and the children cannot qualify on their
own without an "eligible relative" either in or "tenporarily
absent” fromtheir honme. The Departnent's decision is,

therefore, affirned.
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